






































































































































































































Page 12 
468 U.S. 288, *306; 104 S. Ct. 3065, **3075; 

82 L. Ed. 2d 221, ***235; 1984 U.S. LEXIS 136 

conduct. However, for Negroes to stand or sit in a 
"whites only" library in Louisiana in 1965 was 
powerfully expressive; in that particular context, those 
acts became "monuments of protest" against segregation. 
Brown v. Louisiana, supra, at 139. 

The Government contends that a foreseeable 
difficulty of administration counsels against recognizing 
sleep as a mode of expression protected by the First 
Amendment. The predicament the Government envisions 
can be termed "the imposter problem": the problem of 
distinguishing bona fide protesters from imposters whose 
requests for permission to sleep in Lafayette Park or the 
Mall on First Amendment [**3076] grounds would 
mask ulterior designs -- the simple desire, for example, to 
avoid the expense of hotel lodgings. The Government 
maintains that such distinctions cannot be made without 
inquiring into the sincerity of demonstrators and that such 
an inquiry would itself pose dangers to First Amendment 
values because it would necessarily be content-sensitive. 
I find this argument unpersuasive. First, a [*307] 
variety of circumstances already require government 
agencies to engage in the delicate task of inquiring into 
the sincerity of claimants asserting First Amendment 
rights. See, e. g., Wisconsin v. Yoder, 406 U.S. 205, 
215-216 (1972) (exception of members of religious group 
from compulsory education statute justified by group's 
adherence to deep religious conviction rather than 
subjective secular values); Welsh v. United States, 398 
U.S. 333, 343-344 (1970) (eligibility for exemption from 
military service as conscientious objector status justified 
by sincere religious beliefs). It is thus incorrect to imply 
that any scrutiny of the asserted purpose of persons 
seeking a permit to display sleeping as a form of 
symbolic speech would import something altogether new 
and disturbing into our First Amendment jurisprudence. 

Second, the administrative difficulty the Government 
enviSIOns is now nothing more than a vague 
apprehension. If permitting sleep to be used as a form of 
protected First Amendment activity actually created the 
administrative problems the Government now envisions, 
there would emerge a clear factual basis upon which to 
establish the [***236] necessity for the limitation the 
Government advocates. 

The Government's final argument against granting 
respondents' proposed activity any degree of First 
Amendment protection is that the contextual analysis 
upon which respondents rely is fatally flawed by 
overinclusiveness. The Government contends that the 

Spence approach is overinclusive because it accords First 
Amendment status to a wide variety of acts that, although 
expressive, are obviously subject to prohibition. As the 
Government notes, "[actions] such as assassination of 
political figures and the bombing of government 
buildings can fairly be characterized as intended to 
convey a message that it readily perceived by the public." 
Brief for Petitioners 24, n. 18. The Government's 
argument would pose a difficult problem were the 
determination whether an act constitutes "speech" the end 
of First Amendment analysis. But such a determination 
is not the end. If [*308] an act is defined as speech, it 
must still be balanced against countervailing government 
interests. The balancing which the First Amendment 
requires would doom any argument seeking to protect 
antisocial acts such as assassination or destruction of 
government property from government interference 
because compelling interests would outweigh the 
expressive value of such conduct. 

II 

Although sleep in the context of this case is symbolic 
speech protected by the First Amendment, it is 
nonetheless subject to reasonable time, place, and manner 
restrictions. I agree with the standard enunciated by the 
majority: "[Restrictions] of this kind are valid provided 
that they are justified without reference to the content of 
the regulated speech, that they are narrowly tailored to 
serve a significant governmental interest, and that they 
leave open ample alternative channels for communication 
of the information." Ante, at 293 (citations omitted). 6 I 
conclude, however, that the regulations at issue in this 
case, as applied to respondents, fail to satisfy this 
standard. 

6 I also agree with the majority that no 
substantial difference distinguishes the test 
applicable to time, place, and manner restrictions 
and the test articulated in United States v. 
O'Brien, 391 U.S. 367 (1968). See Ante, at 
298-299, n. 8. 

According to the maJonty, the significant 
Government interest advanced by denying respondents' 
request to engage in sleep-speech is the interest in 
"maintaining the parks in the heart of our Capital in an 
[**3077] attractive and intact condition, readily available 
to the millions of people who wish to see and enjoy them 
by their presence." Ante, at 296. That interest is indeed 
significant. However, neither the Government nor the 
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majority adequately explains how prohibiting 
respondents' planned activity will substantially further 
that interest. 

The majority's attempted explanation begins with the 
curious statement that it seriously doubts that the First 
[*309] Amendment requires the Park Service to permit a 
demonstration in Lafayette Park and the Mall involving a 
24-hour vigil and the erection of tents to accommodate 
150 people. Ante, [***237] at 296. I cannot perceive 
why the Court should have "serious doubts" regarding 
this matter and it provides no explanation for its 
uncertainty. Furthermore, even if the majority's doubts 
were well founded, I cannot see how such doubts relate to 
the problem at hand. The issue posed by this case is not 
whether the Government is constitutionally compelled to 
permit the erection of tents and the staging of a 
continuous 24-hour vigil; rather, the issue is whether any 
substantial Government interest is served by banning 
sleep that is part of a political demonstration. 

What the Court may be suggesting is that if the tents 
and the 24-hour vigil are permitted, but not 
constitutionally required to be permitted, then 
respondents have no constitutional right to engage in 
expressive conduct that supplements these activities. Put 
in arithmetical terms, the Court appears to contend that if 
X is permitted by grace rather than by constitutional 
compulsion, X + 1 can be denied without regard to the 
requirements the Government must normally satisfy in 
order to restrain protected activity. This notion, however, 
represents a misguided conception of the First 
Amendment. The First Amendment requires the 
Government to justify every instance of abridgment. 
That requirement stems from our oft-stated recognition 
that the First Amendment was designed to secure "the 
widest possible dissemination of information from 
diverse and antagonistic sources," Associated Press v. 
United States, 326 U.S. 1, 20 (1945), and "to assure 
unfettered interchange of ideas for the bringing about of 
political and social changes desired by the people." Roth 
v. United States, 354 U.S. 476, 484 (1957). See also 
Buckley v. Valeo, 424 U.S. 1, 49 (1976); New York Times 
Co. v. Sullivan, 376 U.S. 254, 266 (1964); Whitney v. 
California, 274 U.S. 357, 375-378 (1927) (Brandeis, J., 
concurring). Moreover, the stringency of that 
requirement is [*31 0] not diminished simply because 
the activity the Government seeks to restrain is 
supplemental to other activity that the Government may 
have permitted out of grace but was not constitutionally 

compelled to allow. If the Government cannot 
adequately justify abridgment of protected expression, 
there is no reason why citizens should be prevented from 
exercising the first of the rights safeguarded by our Bill 
of Rights. 

The majority's second argument is comprised of the 
suggestion that, although sleeping contains an element of 
expression, "its major value to [respondents'] 
demonstration would have been facilitative." Ante, at 
296. While this observation does provide a hint of the 
weight the Court attached to respondents' First 
Amendment claims, 7 it is utterly irrelevant to [***238] 
whether [**3078] the Government's ban on sleeping 
advances a substantial Government interest. 

7 The facilitative purpose of the sleep-in takes 
away nothing from its independent status as 
symbolic speech. Moreover, facilitative conduct 
that is closely related to expressive activity is 
itself protected by First Amendment 
considerations. I therefore find myself in 
agreement with Judge Ginsburg who noted that 
"the personal non-communicative aspect of 
sleeping in symbolic tents at a demonstration site 
bears a close, functional relationship to an activity 
that is commonly comprehended as 'free speech."' 
Community for Creative Non-Violence v. Watt, 
227 U. S. App. D. C. 19, 40, 703 F.2d 586, 607 
(1983). "[Sleeping] in the tents rather than simply 
standing or sitting down in them, allows the 
demonstrator to sustain his or her protest without 
stopping short of the officially-granted 
round-the-clock permission." Ibid. For me, as for 
Judge Ginsburg, that linkage itself "suffices to 
require a genuine effort to balance the 
demonstrators' interests against other concerns for 
which the government bears responsibility." Ibid. 

The majority's third argument is based upon two 
claims. The first is that the ban on sleeping relieves the 
Government of an administrative burden because, 
without the flat ban, the process of issuing and denying 
permits to other demonstrators asserting First 
Amendment rights to sleep in the parks "would present 
difficult problems for the Park Service." Ante, at 297. 
The second is that the ban on sleeping [*311] will 
increase the probability that "some around-the-clock 
demonstrations for days on end will not materialize, 
[that] others will be limited in size and duration, and that 
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the purpose of the regulation will thus be materially 
served," ante, at 297, that purpose being "to limit the 
wear and tear on park properties." Ante, at 299. 

The flaw in these two contentions is that neither is 
supported by a factual showing that evinces a real, as 
opposed to a merely speculative, problem. The majority 
fails to offer any evidence indicating that the absence of 
an absolute ban on sleeping would present administrative 
problems to the Park Service that are substantially more 
difficult than those it ordinarily confronts. A mere 
apprehension of difficulties should not be enough to 
overcome the right to free expression. See United States 
v. Grace, 461 U.S. 171, 182 (1983); Tinker v. Des 
Moines School Dist., 393 U.S., at 508. Moreover, if the 
Government's interest in avoiding administrative 
difficulties were truly "substantial," one would expect the 
agency most involved in administering the parks at least 
to allude to such an interest. Here, however, the 
perceived difficulty of administering requests from other 
demonstrators seeking to convey messages through 
sleeping was not among the reasons underlying the Park 
Service regulations. 8 Nor was it mentioned by the Park 
Service in its rejection of respondents' particular request. 
9 

8 See 47 Fed. Reg. 24301 (1982). 
9 App. 16-17. 

The Court's erroneous application of the standard for 
ascertaining a reasonable time, place, and manner 
restriction is also revealed by the majority's conclusion 
that a substantial governmental interest is served by the 
sleeping ban because it will discourage "around-the-clock 
demonstrations for days" and thus further the regulation's 
purpose "to limit wear and tear on park properties." Ante, 
at 299. The majority cites no evidence indicating that 
sleeping engaged in as symbolic speech will cause 
substantial wear and tear on park property. [*312] 
Furthermore, the Government's application of the 
sleeping ban in the circumstances of this case is strikingly 
underinclusive. The majority acknowledges that a proper 
time, place, and manner restriction must be "narrowly 
tailored." Here, however, the tailoring requirement is 
virtually [***239] forsaken inasmuch as the 
Government offers no justification for applying its 
absolute ban on sleeping yet is willing to allow 
respondents to engage in activities -- such as feigned 
sleeping -- that is no less burdensome. 

In short, there are no substantial Government 

interests advanced by the Government's regulations as 
applied to respondents. All that the Court's decision 
advances are the prerogatives of a bureaucracy that over 
the years has shown an implacable hostility toward 
citizens' exercise of First Amendment rights. 10 

10 At oral argument, the Government suggested 
that the ban on sleeping should not be invalidated 
as applied to respondents simply because the 
Government is willing to allow respondents to 
engage in other nonverbal acts of expression that 
may also trench upon the Government interests 
served by the ban. Tr. of Oral Arg. 15, 23. The 
Government maintains that such a result makes 
the Government a victim of its own generosity. 
However the Government's characterization of 
itself as an unstinting provider of opportunities for 
protected expression is thoroughly discredited by 
a long line of decisions compelling the National 
Park Service to allow the expressive conduct it 
now claims to permit as a matter of grace. See, e. 
g., Women Strike for Peace v. Morton, 153 U. S. 
App. D. C. 198, 472 F.2d 1273 (1972); A Quaker 
Action Group v. Morton, 170 U. S. App. D. C. 
124,516 F.2d 717 (1975); United States v. Abney, 
175 U.S. App. D. C. 247, 534 F.2d 984 (1976). 

[**3079] III 

The disposition of this case impels me to make two 
additional observations. First, in this case, as in some 
others involving time, place, and manner restrictions, II 
the Court [*313] has dramatically lowered its scrutiny of 
governmental regulations once it has determined that 
such regulations are content-neutral. The result has been 
the creation of a two-tiered approach to First Amendment 
cases: while regulations that turn on the content of the 
expression are subjected to a strict form of judicial 
review, I2 regulations that are aimed at matters other than 
expression receive only a minimal level of scrutiny. The 
minimal scrutiny prong of this two-tiered approach has 
led to an unfortunate diminution of First Amendment 
protection. By narrowly limiting its concern to whether a 
given regulation creates a content-based distinction, the 
Court has seemingly overlooked the fact that 
content-neutral restrictions are also capable of 
unnecessarily restricting protected expressive activity. 13 
To be sure, the general prohibition against content-based 
regulations is an essential tool of First Amendment 
analysis. It helps to put into operation the 
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well-established principle [***240] that "government 
may not grant the use of a forum to people whose views it 
finds acceptable, but deny use to those wishing to express 
less favored or more controversial views." Police 
Department of Chicago v. Mosley, 408 U.S. 92, 95-96 
(1972). The Court, however, has transformed the ban 
against content distinctions from a floor that offers all 
persons at least equal liberty under the First Amendment 
into a ceiling that restricts persons to the protection of 
First Amendment equality -- but nothing more. 14 

[**3080] The consistent [*314] imposition of silence 
upon all may fulfill the dictates of an evenhanded 
content-neutrality. But it offends our "profound national 
commitment to the principle that debate on public issues 
should be uninhibited, robust, and wide-open." New York 
Times Co. v. Sullivan, 376 U.S., at 270. 15 

11 See, e. g., City Council of Los Angeles v. 
Taxpayers for Vincent, 466 U.S. 789 (1984); 
Heffron v. International Society for Krishna 

Consciousness, Inc., 452 U.S. 640 (1981). But see 
United States v. Grace, 461 U.S. 171 (1983); 
Tinker v. Des Moines School Dist., 393 U.S. 503 
(1969); Brown v. Louisiana, 383 U.S. 131 (1966). 
12 See, e. g., Landmark Communications, Inc. v. 
Virginia, 435 U.S. 829 (1978). It should be noted, . 
however, that there is a context in which 
regulations that are facially content-neutral are 
nonetheless subjected to strict scrutiny. This 
situation arises when a regulation vests 
standardless discretion in officials empowered to 
dispense permits for the use of public forums. 
See, e. g., Lovell v. City of Griffin, 303 U.S. 444 
(1938); Hague v. C/0, 307 U.S. 496 (1939); 
Shuttlesworth v. City of Birmingham, 394 U.S. 
147 (1969). 
13 See Redish, The Content Distinction in First 
Amendment Analysis, 34 Stan. L. Rev. 113 
(1981). 
14 Furthermore, a content-neutral regulation 
does not necessarily fall with random or equal 
force upon different groups or different points of 
view. A content-neutral regulation that restricts 
an inexpensive mode of communication will fall 
most heavily upon relatively poor speakers and 
the points of view that such speakers typically 
espouse. See, e. g., City Council of Los Angeles 
v. Taxpayers for Vincent, supra, at, 812-813, n. 
30. This sort of latent inequality is very much in 
evidence in this case for respondents lack the 

financial means necessary to buy access to more 
conventional modes of persuasion. 

A disquieting feature about the disposition of 
this case is that it lends credence to the charge that 
judicial administration of the First Amendment, in 
conjunction with a social order marked by large 
disparities in wealth and other sources of power, 
tends systematically to discriminate against 
efforts by the relatively disadvantaged to convey 
their political ideas. In the past, this Court has 
taken such considerations into account in 
adjudicating the First Amendment rights of those 
among us who are financially deprived. See, e. g., 

Martin v. Struthers, 319 U.S. 141, 146 (1943) 
(striking down ban on door-to-door distribution of 
circulars in part because this mode of distribution 
is "essential to the poorly financed causes of little 
people"); Marsh v. Alabama, 326 U.S. 501 (1946) 
(State cannot impose criminal sanction on person 
for distributing literature on sidewalk of town 
owned by private corporation). Such solicitude is 
noticeably absent from the majority's opinion, 
continuing a trend that has not escaped the 
attention of commentators. See, e. g., Dorsen & 
Gora, Free Speech, Property, and The Burger 
Court: Old Values, New Balances, 1982 S. Ct. 
Rev. 195; Van Alstyne, The Recrudescence of 
Property Rights as the Foremost Principle of Civil 
Liberties: The First Decade of the Burger Court, 
43 Law & Contemp. Prob. 66 (summer 1980). 
15 For a critique of the limits of the equality 
principle in First Amendment analysis see Redish, 
supra, at 134-139. 

Second, the disposition of this case reveals a 
mistaken assumption regarding the motives and behavior 
of Government officials who create and administer 
content-neutral regulations. The Court's salutary 
skepticism of governmental decisionmaking in First 
Amendment matters suddenly dissipates once it 
determines that a restriction is not [*315] content-based. 
The Court evidently assumes that the balance struck by 
officials is deserving of deference so long as it does not 
appear to be tainted by content discrimination. What the 
Court fails to recognize is that public officials have 
strong incentives to overregulate even in the absence of 
an intent to censor particular views. This incentive stems 
from the fact that of the two groups whose interests 
officials must accommodate -- on the one hand, the 
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interests of the general public and, on the other, the 
interests of those who seek to use a particular forum for 
First Amendment activity -- the political [***241] 
power of the former is likely to be far greater than that of 
the latter. 16 

16 See Goldberger, Judicial Scrutiny in Public 
Forum Cases: Misplaced Trust in the Judgment of 
Public Officials, 32 Buffalo L. Rev. 175, 208 
(1983). 

The political dynamics likely to lead officials to a 
disproportionate sensitivity to regulatory as opposed to 
First Amendment interests can be discerned in the 
background of this case. Although the Park Service 
appears to have applied the revised regulations 
consistently, there are facts in the record of this case that 
raise a substantial possibility that the impetus behind the 
revision may have derived less from concerns about 
administrative difficulties and wear and tear on the park 
facilities, than from other, more "political," concerns. 
The alleged need for more restrictive regulations 
stemmed from a court decision favoring the same First 
Amendment claimants that are parties to this case. See n. 
1, supra. Moreover, in response both to the Park 
Service's announcement that it was considering changing 
its rules and the respondents' expressive activities, at least 
one powerful group urged the Service to tighten its 
regulations. 17 The point of these observations is not to 
impugn the integrity of the National Park Service. 
Rather, my intention is to illustrate concretely that 
government agencies by their [*316] very nature are 
driven to overregulate public forums to the detriment of 
First Amendment rights, that facial viewpoint-neutrality 

is no shield against unnecessary restrictions on unpopular 
ideas or modes of expression, and that in this case in 
particular there was evidence readily available that 
should have impelled the Court to subject the 
Government's restrictive policy to something more than 
minimal scrutiny. 

17 See Declaration of Mary Ellen Hombs, 
Exhibit lkk, Record, Vol. l. 

For the foregoing reasons, I respectfully dissent. 
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> that, nor can the attorney in my building. 
> 
> Thank you for your help in this matter. 
> 
> 
> Carter 
> Ms. Carter DeWitt 
> Vice President of Development 
> Tax Foundation 
> National Press Building 
> 529 14th St., NW, Suite 420 
> Washington, DC 20045 
> (202) 464-5110 (Direct line) 
> www.TaxFoundation.org 
> The Tax Foundation is guided by the principles of sound tax policy -­
> neutrality, simplicity, transparency, and stability 
> 
> 
> 
> From: Carter DeWitt 
> Sent: Monday, November 28, 2011 5:29 PM 
> To: 'Karen Cucurullo@nps.gov' 
> Cc: Bob Vogel@nps.gov; Steve Whitesell@nps.gov; 
> Lisa~Mendelson-Ielmini@nps.gov; Teresa Chambers@nps.gov; 
> Kathleen~Harasek@nps.gov; tonya robinson@nps.gov 
> Subject: RE: Occupy DC versus other park users - I count too! 

> 
> 
> Thank you for your response. I found it inaccurate in claiming to follow 
> the letter of the law -
> 
> I certainly appreciate the right to protest under constitutional law -
> however, this right does not supersede current laws requiring permits or 
> acts already prohibited by federal regulation etc. Federal law prohibits 
> camping overnight in the McPherson Square Park - period. This OCCUPY camp 
> by federal regulations definition is not a protest - but a newly formed 
> shanty town. 
> 
> Please send me the court ruling which you refer to below by the statement -
> "the courts have ruled that temporary structures that support First 
>Amendment activities are allowed." I would like that as soon as possible as 
> we are taking further action. 
> 
> According to The Code of Federal regulations, Title 36, Parks, Forests, and 

> Public property - temporary structures may not be used outside designated 

> camping areas (McPherson Square does not have a federally designated 
> camping area) for living accommodation activities such as sleeping, or 
> making preparations to sleep including the laying down of beddings for the 

> purpose of sleep, or storing personal belongings or making fire, or ... the 

> above listed activities constitute camping when it reasonably appears in 
> light of all the circumstance, that the participants in conducting these 
> activities are in fact using this as a living accommodation regardless of 

> the intent of the participants or the nature of any other activities in 
> which they may also be engaging. 
> 
> They can certainly protest, they can get a permit and march or picket - but 
> they cannot camp in a federal park that is not specially designated for 
> camping. 
> 
> Carter 
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Karen Cucurullo/NACC/NPS 

12104/2011 04:55PM EST 

To "Bob Vogel" <Bob_Vogel@nps.gov>, "Sean Kennealy" 
<sean_kennealy@nps.gov> 

cc 

bee 

Subject Update 

DC Inspector has deemed the stilfu'&t'cire unsafe, stfiicttir~ is condemned. 
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Karen Cucurullo/NACC/NPS 

12/04/2011 09:19PM EST 

To "Bob Vogel" <Bob_Vogel@nps.gov>, "Sean Kennealy" 

<sean_kennealy@nps.gov> 
cc 

bee 

Subject Stillct'~til is down 

By way of forklift, we have about twenty guys at site to remove it from the site. 
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Karen Cucurullo/NACC/NPS 

12/04/2011 07:48PM EST 

But he tied himself onto the structure. 

To "Bob Vogel" <Bob_Vogel@nps.gov> 

cc 

bee 

Subject One more to get off 
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Karen Cucurullo/NACC/NPS 

12/04/2011 12:38 PM EST 

To Kathleen Harasek/USPP/NPS, "Bob Vogel" 
<Bob_ Vogel@nps.gov> 

ce 

bee 

Subject Fw: SttHbt8Hl in McPherson Park- tyi 

Baker said that it is one story about the size of a solar decathlon home, demonstrators are sitting in it, 
refusing to leave. 

Sean Kennealy 

---- Original Message----­
From: Sean Kennealy 
Sent: 12/04/2011 12:01 PM EST 
To: Karen Cucurullo; Steve Lorenzetti; Jorge Alvarez; Bob Vogel; Martha 

Ellis; Kathleen Harasek; Jennifer Talken-Spaulding; Carolyn Richard 
Cc: Keith Rogers 
Subject: S~~fuEe in McPherson Park - fyi 

Hello everyone, 

Keith Rogers contacted me regarding a ~tructui1~ being constructed in McPherson park this morning. It 
was described as a multi level sfH.luffi~EI with studs, joists and plywood. 

Our weekend supervisor, Johnny Baker, was contacted to provide staff and a stakebody truck to assist the 
USPP in removing the stW~ftl!Y.e since the organizers are refusing to do so. 

Thanks, Sean 

Sean Kennealy 
Chief, Division of Facility Management 
National Mall and Memorial Parks 
Office: 202-245-4685 
Fax: 202-426-0099 
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Karen Cucurullo/NACC/NPS 

12/04/2011 01:46PM EST 

To "Bob Vogel" <Bob_ Vogel@nps.gov> 

cc 

bee 

Subject Fw: McPherson Park 

Osborne Reaves 

----- Original Message ----­
From: Osborne Reaves 
Sent: 12/04/2011 01:31 PM EST 
To: USPP_Notifications®nps.gov 
Subject: Fw: McPherson Park 

Osborne Reaves 

-----Original Message----­
From: Osborne Reaves 
Sent: 12/04/2011 01:22 PM EST 
Subject: Fw: McPherson Park 

Osborne Reaves 

----- Original Message----­
From: Osborne Reaves 
Sent: 12/04/2011 12:37 PM EST 
Subject: Fw: McPherson Park 

Police tape has been placed around the S'f~fierure. Two individuals crossed the tape and have been 

arrested for crossing a police line .. One individual was arrested for interfering. They have been taken to 
AOF for processing. Currently, there are 6 individuals who climbed to the top of the struG!Ure. SWAT 

and CIB are en route. 

DC Fire is on scene. They are calling an inspector to advise us on their ability to assist. 

Osborne Reaves 

-----Original Message---­
From: Osborne Reaves 
Sent: 12/04/2011 11:50 AM EST 
Subject: McPherson Park 

Currently D-1 units are at McPherson Park investigating the establishment of a large wooden frame, 
similar to a house, just south of the statue . The protesters were advised that the SU:.OtHUf"e needed to be 

broken down; they were giving a one hour time frame to disassemble it. Right now, the group is 

congregating, deciding what actions they will take. 

Captain Rogers has notified NPS Maintenance. D c Fire is also en route to access the sirla'tttire. Units 

from outer districts have been called to assist. 
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Osborne Reaves/USPP/NPS To 

12/04/2011 03:41 PM cc 

bee Bob Vogei/NAMAINPS 

Subject Fw: McPherson Park Update 

NPS has responded to set up bike racks in place of the police tape. 
Osborne Reaves 

----- Original Message ----­
From: Osborne Reaves 
Sent: 12/04/2011 02:25 PM EST 
Subject: Fw: McPherson Park Update 

A DC Fire inspector has arrived on scene and is waiting to inspect the structure. Currently, incident 
command is being established on 15th street and I street. The streets surrounding the park are closed. 
Currently, there are 5 people on the top of the structure. All D-1 Commanders are on scene. 

So far, 9 arrests have been made. The last six were for crossing a police line. 

Osborne Reaves 

----- Original Message ----­
From: Osborne Reaves 
Sent: 12/04/2011 01:31 PM EST 
To: USPP_Notifications@nps.gov 
Subject: Fw: McPherson Park 

Osborne Reaves 

----- Original Message----­
From: Osborne Reaves 
Sent: 12/04/2011 01:22 PM EST 
Subject: Fw: McPherson Park 

Osborne Reaves 

----- Original Message ----­
From: Osborne Reaves 
Sent: 12/04/2011 12:37 PM EST 
Subject: Fw: McPherson Park 

Police tape has been placed around the structure. Two individuals crossed the tape and have been 
arrested for crossing a police line. One individual was arrested for interfering. They have been taken to 
AOF for processing. Currently, there are 6 individuals who climbed to the top of the structure. SWAT 
and CIB are en route. 

DC Fire is on scene. They are calling an inspector to advise us on their ability to assist. 

Osborne Reaves 

----- Original Message ----­
From: Osborne Reaves 
Sent: 12/04/2011 11:50 AM EST 
Subject: McPherson Park 

Currently D-1 units are at McPherson Park investigating the establishment of a large wooden frame, 
similar to a house, just south of the statue. The protesters were advised that the structure needed to be 
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broken down; they were giving a one hour time frame to disassemble it. Right now, the group is 
congregating, deciding what actions they will take. 

Captain Rogers has notified NPS Maintenance. D C Fire is also en route.to access the structure. Units 
from outer districts have been called to assist. 
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Carter DeWitt 
<cdewitt@taxfoundation .org> 

12/07/2011 05:52PM 

Mr. Vogel, 

To "Bob~ Vogel@nps.gov" <Bob~ Vogel@nps.gov> 

cc "Karen~ Cucurullo@nps.gov" <Karen~ Cucurullo@nps.gov>, 
"Kathleen~Harasek@nps.gov" 

<Kathleen~Harasek@nps.gov>, 
bee 

Subject RE: Occupy DC versus other park users- I count too! 

Thank you for your response. This isn't an us against them issue ~ this is 
about respecting one another and all of us being able to use the park. I 
cannot understand why you allow them to take over the whole park. If I want to 
sit on my normal bench as I did every Saturday and read before this debacle­
may I be afforded the same right to space? Will you remove them for me for a 
few hours on Saturday? 

You must be aware that 95% of the temporary structures are for camping 
(sleeping purposes) - and the Washington Post reported today that no permit 
for protesting purposes has been issued. So the 30 year old court cases you 
refer to are not the same. Those cases had permits. From the Post: 

"On Monday, a U.S. District judge ruled that the National Park Service must 
give protesters some notice if it moves to evict them, except for in emergency 
situations. A protester had sought the ruling clarifying his rights if the 
National Park Service decides to evict protesters, who have been camping at 
McPherson Square without a permit since Oct. 1." 

By your delay, another layer of trouble to return our park to its former 
beauty ahas been added to the mix. I hope that you will take the steps 
necessary to evict them. It is one thing to claim a peaceable vigil - but they 
cannot claim peace as they have caused physical damage to the park. 

What is the expected cost of repair to McPherson Park when they leave? 

In the past court cases you mentioned, the vigil area did not negate those 
parks from being used by others. Occupy DC is a shanty town born upon the 
backs of hard working tax paying citizens. Those whoo support the park with 
tax dollars cannot use the park. Where is the justice for us in this? 

Please understand, although many of the inhabitants are non violent- just 

disrespectful of others, some are. I have been spit on twice - once when I 

wore my evening dress as I headed to an event and once in my coat which had 
fur and offended them. I have seen them stealing at area stores. 

My understanding is that to show it is a vigil and sumbolic camping - and not 

sleeping quarters - they are required to move the tents on a regular basis. 

This has not happened once. Make them move all tents and take back a portion 
of the park so residents can use it as well. 

Carter 
Ms. Carter DeWitt 
Vice President of Development 
Tax Foundation 
National Press Building 
529 14th St., NW, Suite 420 
Washington, DC 20045 
(202) 464-5110 (Direct line) 
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www.TaxFoundation.org 
The Tax Foundation is guided by the principles of sound tax policy -­
neutrality, simplicity, transparency, and stability 

-----Original Message-----
From: Bob_Vogel@nps.gov [mailto:Bob_Vogel@nps.gov] 
Sent: Friday, December 02, 2011 2:52 PM 
To: Carter DeWitt 
Cc: Karen Cucurullo@nps.gov; Kathleen Harasek@nps.gov; 
Lisa Mendelson-Ielmini@nps.gov; Steve-Whitesell@nps.gov; 
Teresa Chambers@nps.gov; tanya robinson@nps.gov 
Subject: RE: Occupy DC versus other park users - I count too! 

Dear Ms. DeWitt: 
This responds to your e-mail to Deputy Superintendent Karen Cucurullo dated 

November 28, 2011, that asks about the National Park Service (NPS) regulation 
that authorizes temporary structures as well as a copy of the Court ruling 
referred to in her e-mail to you dated November 25, 2011. 

We are pleased to provide you with the information you requested. As for the 
NPS regulation on temporary structures, the introductory sentence of 36 CFR 
7. 96 (g) (5) (iv) specifically provides that temporary structures are allowed as 
part of a permitted demonstration "for the purpose of symbolizing a message or 
meeting logistical needs such as first aid facilities, lost children areas or 
the provision of shelter for electrical and other sensitive equipment or 
displays." 

As for the Court ruling, attached is a copy of Clark v. Community for Creative 
Non-Violence, 468 U.S. 288 (1984), where the Supreme Court upheld the NPS 
camping regulation, and noted that allowing the two symbolic tent cities "left 
the demonstration intact, with its symbolic city, signs, and the presence of 
those who were willing to take their turns in a day-and-night vigil." Please 
also note that the duration of a demonstration is not limited by the National 
Park Service's National Capital Region. This stems from the Court of Appeals 
decision in Quaker Action v Morton, 516 F2d 717, 734 (D.C. Cir. 1975), that 
struck down as invalid the NPS regulatory restriction on the duration of 
demonstrations. 
Since then, 24/7 demonstration/vigils are a rare but regular feature in some 
of the Federal parks in Washington DC, which generally are never closed. 

Finally, the National Park Service and United States Park Police fully agree 

that people have the right to protest. We also share your concern that people 

using parkland should also comply with applicable laws and regulations. In 
that regard, we have taken proactive steps as well as distributed the Notice 
dated November 23, 2011 and found on our website at 
www.nps.gov/nama/parkmgmt/upload/FreedomPlazaMcPhersonNotification Nov23 2011. 
pdf -

, that reminds people of the NPS camping regulation and that temporary 
structures may not be used for camping. In the event that voluntary 
compliance does not occur, consistent with First Amendment jurisprudence, the 

National Park Service and United States Park Police plan to take a reasoned 
and measured approach to achieve compliance, while hoping to avoid the civil 
disorder that has occurred in other jurisdictions. 

Superintendent Bob Vogel 
National Mall and Memorial Parks 
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Bob Vogel@nps.gov 

Chief Teresa C. Chambers 
United States Park Police 
Teresa Chambers@nps.gov 

Robert A. Vogel 
Superintendent 
National Mall and Memorial Parks 
(202) 245-4661 

(See attached file: Clark v CCNV 468 US 288 (1988) .pdf) 

Carter DeWitt 
<cdewitt@taxfound 
ation.org> 

12/02/2011 02:07 
PM 

Good afternoon Karen, 

"Karen_Cucurullo@nps.gov" 
<Karen Cucurullo@nps.gov> 

"Bob_Vogel@nps.gov" 
<Bob_Vogel@nps.gov>, 
"Steve_Whitesell@nps.gov" 
<Steve Whitesell@nps.gov>, 
"Lisa Mendelson-Ielmini@nps.gov" 
<Lisa=Mendelson-Ielmini@nps.gov>, 
"Teresa_Chambers@nps.gov" 
<Teresa_Chambers@nps.gov>, 
"Kathleen Harasek@nps.gov" 
<Kathleen_Harasek@nps.gov>, 
"tonya_robinson@nps.gov" 
<tonya robinson@nps.gov> 

To 

cc 

Subject 
RE: Occupy DC versus other park 
users - I count too! 

Than you for your response last Friday. Please send me the court ruling which 
you refer to below by the statement - "the courts have ruled that temporary 
structures that support First Amendment activities are allowed." 
I would like that case number as soon as possible. I can find no record of 
that, nor can the attorney in my building. 

Thank you for your help in this matter. 

Carter 
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Ms. Carter DeWitt 
Vice President of Development 
Tax Foundation 
National Press Building 
529 14th St., NW, Suite 420 
Washington, DC 20045 
(202) 464-5110 (Direct line) 
www.TaxFoundation.org 
The Tax Foundation is guided by the principles of sound tax policy -­
neutrality, simplicity, transparency, and stability 

From: Carter DeWitt 
Sent: Monday, November 28, 2011 5:29 PM 
To: 'Karen Cucurullo@nps.gov' 
Cc: Bob Vogel@nps.gov; Steve Whitesell@nps.gov; 
Lisa Mendelson-Ielmini@nps.gov; Teresa Chambers@nps.gov; 
Kathleen Harasek@nps.gov; tonya robinson@nps.gov 
Subject:-RE: Occupy DC versus other park users - I count too! 

Thank you for your response. I found it inaccurate in claiming to follow the 
letter of the law -

I certainly appreciate the right to protest under constitutional law -
however, this right does not supersede current laws requiring permits or acts 
already prohibited by federal regulation etc. Federal law prohibits camping 
overnight in the McPherson Square Park - period. This OCCUPY camp by federal 
regulations definition is not a protest - but a newly formed shanty town. 

Please send me the court ruling which you refer to below by the statement -
"the courts have ruled that temporary structures that support First Amendment 
activities are allowed." I would like that as soon as possible as we are 
taking further action. 

According to The Code of Federal regulations, Title 36, Parks, Forests, and 
Public property - temporary structures may not be used outside designated 
camping areas (McPherson Square does not have a federally designated camping 
area) for living accommodation activities such as sleeping, or making 
preparations to sleep including the laying down of beddings for the purpose of 
sleep, or storing personal belongings or making fire, or ... the above listed 
activities constitute camping when it reasonably appears in light of all the 
circumstance, that the participants in conducting these activities are in fact 
using this as a living accommodation regardless of the intent of the 
participants or the nature of any other activities in which they may also be 
engaging. 

They can certainly protest, they can get a permit and march or picket - but 
they cannot camp in a federal park that is not specially designated for 
camping. 

Carter 
Ms. Carter DeWitt 
Vice President of Development 
Tax Foundation 
National Press Building 
529 14th St., NW, Suite 420 
Washington, DC 20045 
(202) 464-5110 (Direct line) 
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www.TaxFoundation.org 
The Tax Foundation is guided by the principles of sound tax policy -­
neutrality, simplicity, transparency, and stability 

-----Original Message-----
From: Karen Cucurullo@nps.gov [mailto:Karen Cucurullo@nps.gov] 
Sent: Friday, November 25, 2011 12:18 PM 
To: Carter DeWitt 
Cc: Bob_Vogel@nps.gov; Steve_Whitesell@nps.gov; 
Lisa_Mendelson-Ielmini@nps.gov; Teresa_Chambers@nps.gov; 
Kathleen_Harasek@nps.gov; tonya robinson@nps.gov 
Subject: Fw: Occupy DC versus other park users - I count too! 

Ms Dewitt: 

On behalf of the National Mall and Memorial Parks Superintendent Robert 
Vogel, United States Park Police Chief Teresa Chambers, Regional Director, 
National Capital Region, Steve Whitesell, and Deputy Regional Director, 
National Capital Region, Lisa Mendelson-lelmini, I offer this response to your 

letter. 

Thank you for your inquiry, it is our hope that the following information will 
provide helpful information on the role and responsibilities of the National 

Park Service (NPS) and its United States Park Police (USPP) and the actions we 
are taking to address your concerns. 

The National Park Service has a long and proud tradition of providing 
opportunities for the exercise of First Amendment rights. The national parks 
of Washington, DC, are used almost daily as places for reflection, 
commemoration, recreational activities, demonstrations, and public events and 
by citizens such as you who use the parks for personal enjoyment. The 
National Park Service protects and interprets our important cultural and 
natural resources, and the United States Park Police ensure the safety and 
security of park resources as well as persons who use the common space. 

While the sudden appearance of the "encampment" is disturbing to many, the 
courts have ruled that temporary structures that support First Amendment 
activities are allowed. As a result, enforcement action in this area is 
limited and challenging. The USPP will continue to focus their enforcement 
efforts on illegal behaviors and activities that are observed and reported. 

Since the beginning of the activities in McPherson Square and Freedom Plaza, 

the National Park Service has provided additional trash receptacles and has 

emptied them at least three times each day. Rodent traps have been placed in 

the parks, and those who are maintaining a vigil within the park have been 
requested to clear their trash and debris at the conclusion of each day's 
events. Portable toilet facilities have been placed within the park at the 

NPS's request and at the organizer's expense. Please contact the National 
Mall and Memorial Parks if there are additional concerns that have not been 
addressed at 202-245-4661. 

The USPP has been working with the Metropolitan Police Department (MPD) on 
monitoring the groups' activities within the city, and the USPP regularly 
patrols our parks to enforce laws and regulations and those that specifically 
affect the quality of life. We encourage the public to contact the USPP to 

report criminal activity or quality of life violations at 202-610-7500 so that 
individuals responsible for these violations can be identified and appropriate 

action taken. 
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We appreciate your taking the time to share your concerns. If there is any 
way we may be of further assistance in providing information and insight, 
please let us know. The NPS and the USPP remain committed to the citizens 
who live near, work near, or use the parks for their enjoyment. We routinely 
meet with the business community and would be willing to attend citizen group 
meetings if you think this would be valuable in maintaining our relationships. 

Superintendent Bob Vogel 
National Mall and Memorial Parks 
Bob Vogel@nps.gov 

Chief Teresa C. Chambers 
United States Park Police 
Teresa Chambers@nps.gov 

Karen Cucurullo 
Deputy Superintendent - Operations 
National Mall and Memorial Parks 
900 Ohio Drive, S.W. 
Washington, D.C. 20024-2000 
Work: (202) 245-4670 
Fax: (202) 426-9309 
Fax: (202) 426-1835 

From: Carter DeWitt [cdewitt@taxfoundation.org) 
Sent: 11/22/2011 12:43 PM CST 
To: Teresa Chambers; Bob Vogel 
Cc: "lisa_mendelson-ielmimi@nps.gov" <lisa_mendelson-ielmimi@nps.gov>; Steve 

Whitesell 
Subject: Occupy DC versus other park users - I count too! 

Just spent 50 minutes being transferred from one national park department to 
the other - no one taking responsibility for this mess you all have created. 

I have been a resident of DC for three years. In that time I have paid my fair 
share of federal and DC taxes, donated to charities and supported several 
volunteer efforts. I live across from McPherson Square Park and almost every 
Saturday took my book into the book and read. Almost every night I would feed 
the ducks with bread I purchased at CVS. I fed the squirrels with the nuts 
Peapod delivered to my door. I am a single mom - my husband passed away six 
years ago - and I work very hard to pay for two children in college and keep a 
roof over my head. Do you have any idea how hard that is to do? I am not some 
spoiled trust fund baby. 

Now the ducks are gone, the squirrels are gone and my park bench no longer 
available thanks to by Occupy DC. The grass is ruined, the trash is horrendous 
and the rat population has at least tripled. At night I get to listen to their 
parties, I see under age minors camping there without adult supervision. I get 
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to hear sex, see public urination and be subjected to early morning drums when 
I have my one day off - Saturday. Even worse is the knowledge that my tax 
dollars support this irresponsible behavior by the city and federal park 
service and that you provide police protection to them as they march and as 
they disturb my peace, my travel to and from work. 

Sounds to me like you don't recognize who votes for you - and who butters your 
bread with their labor. It isn't Occupy DC- it isn't the new generation of 
class warfare you are propping up - it is me. I am disgusted. I am angry and 
want this to end. Yesterday I read that the Occupy DC residents at McPherson 
Square expect to stay into next year. I sincerely hope this is not the case. 
They need to go horne and have someone else support them if they are not 
willing to work. I have no desire to pay for this via my tax dollars you take 
from me in so many ways. They do not have a permit and it is unlawful for 
them to be there. If I tried to camp in one of these parks you would make me 
leave -

There are thousands of us unhappy and complaining about them - why are you not 
hearing us? 

Laurie Carter DeWitt 

Carter 
Ms. Carter DeWitt 
Vice President of Development 
Tax Foundation 
National Press Building 
529 14th St., NW, Suite 420 
Washington, DC 20045 
(202) 464-5110 (Direct line) 
www.TaxFoundation.org 
The Tax Foundation is guided by the principles of sound tax policy -­
neutrality, simplicity, transparency, and stability 
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